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iv CONVEYANCE - WHETHER DATE
THEREON PER SE MAKES IT FAKE

        BY -   S. O. IMHANOBE, LL.B (IFE) LL.M.  (Manchester)
Barrister-at-law, Lecturer I,

 Department of Legal Drafting & Conveyancing,
Nigerian Law School, Lagos.

With the reception of English Law into Nigerian Legal System
came along the procedure for the transfer of Legal interest in land by
deeds.  This may be by an assignment of the freehold interest in fee
simple or by a sub demise.  In Northern Nigeria, under the Land Tenure
Law of 1962, title to land was evidenced by a Certificate of Occupancy
and any assignment, mortgage or transfer of legal ownership thereon
shall be with the consent of the minister.  In addition to the assignment
and the Certificate of Occupancy obtainable in Northern Nigeria, title to a
crown land could be by a grant of mere licence - all these are paper titles.

The Land Use Act 1978 was enacted to vest legal interest in land
in the Governor of each of the respective States to hold in trust for the
people and administer it for the use and common benefit of all Nigerians.
This means that henceforth no one could hold freehold interest in land in
Nigeria.  All that one can have is a right of occupancy.  To ensure con-
trol, the Act provided that every assignment, mortgage or transfer of
legal interest in land shall be with the Governor's consent.  This require-
ment for consent has come under severe attack.  To Lawyers, it makes
conveyancing more expensive.  And to businessmen,  the delay in the
procedure for obtaining consent is not encouraging to business.

To avoid chaos, Section 34 of the Act saved and preserved the
right of all previous owners as "Deemed Right".  For those that acquired
their interests by assignment of a freehold, they could continue to enjoy
the validity of their title.  They were not bound to apply for a Certificate
of Occupancy even though conveyance of that beneficial interest must
now be subject to the Governor's consent.  It is this privilege enjoyed by
the holders of Deemed Right that has been exploited by conveyancers in
Nigeria.

Conveyancers in Nigeria evolved a device where by the date on
the instrument transferring the Legal interest in the land is dated in ar-



vrears to pre March 29th 1978.  This is to avoid the requirement of apply-
ing for Governor's Consent without also applying for a Certificate of
Occupancy, and so as to secure free hold title from the vendor. This
drafting device brings once more into focus the issue whether inconsis-
tency in the date on the assignment without more would render the con-
veyance invalid?

This fear is heightened by the recent Supreme Court decision in
ISERU Vs. CATHOLIC BISHOP OF WARRI DIOCESE (1997) 4 KLR,
618.  In that case the appellant relied on a deed of lease dated 20/12/66
and registered as 14/14/122 of the Lands Registry, Benin-City for his title
to the land in Warri.  At the trial it was found that the survey plan at-
tached to the said deed of lease was dated 20/7/73.  The trial judge HELD
that the lease ought not to have been registered and if it had not been
registered it should not have been admissible as it was not validly ex-
ecuted . The Supreme Court, per Mohammed JSC, in supporting the trial
court  and the Court of Appeal said at p. 624 D-E ,"Exhibit "M" has a
number of features which establishes clearly that the learned trial judge
was right to call it a fake document. The Deed of Lease was said to have
been executed on 20th December, 1966.  It had no plan attached to it.  A
plan was later drawn in 1973 and attached to it."  (Emphasis mine)

The impression created by this decision is that inconsistency in
the dates on the deed and the survey plan per se renders the deed invalid
on the ground that it was not properly executed.  It  may be difficult to
support this view in law.  It is a convenient practice for conveyancers to
leave deeds undated until they are ready to stamp and register it within 30
days and 60 days respectively.  None registration within this time limit
only attracts payment of penalty and until  this is paid and the document
registered, the deed is inadmissible in proof of legal interest.

In addition to the time limit for registration, Section 10(1) of the
Lands  Instrument Registration Law of Bendel State provides that "No
Instrument executed after the Commencement of this law, other than a
power of attorney, shall be registered unless it contains a proper and
sufficient description and, subject to the regulations, a plan of the land
affected by such instrument."  This makes it clear that the absence of a
plan will only invalidate any registration of the deed, it does not affect its
execution.  In conveyancing procedure, the execution of the deed is part



vi of the process of completion whilst registration is a post completion
matter.

To suggest  that a deed properly signed, sealed and delivered is
invalid on the ground  per se of any inconsistency in the dates thereon is
contrary to the law in ANUKU V. STANDARD BANK (1972) 2 UILR
106.  A deed is presumed to take effect from the date of delivery.  This
means that even if at the execution of the deed, no survey plan was
attached, but one is subsequently prepared and attached to it before reg-
istration, the conveyance is still valid notwithstanding the difference in
the dates on the deed and the survey plan attached.

Perhaps the appellant in ISERU's Case (Supra) would still have
failed on the ground that the deed of lease ought not to have been regis-
tered.  It was also bad for them not to have summoned any of the les-
sors, from whom they derived their title, to give evidence.  As the court
rightly observed, how did the lessors come to derive their title to the
parcel of land which is known to be either Crown or State land? This
second reasoning will give credence to the long standing principle that
paper title only (in this case the deed of lease)  without a corresponding
legal or equitable right in whatever form is not sufficient to prove abso-
lute ownership of land in Nigeria.

Let us assume argumentum,  that the appellant in ISERU's Case
(supra) were able to prove other acts of ownership in circumstances
where the land is not a state land, but there is still evidence that the date
on the deed is inconsistent with the date on the survey plan, would this
per se deprive them of their ownership of the land?  I venture to answer
this in the negative.  Therefore ISERU's Case (Supra) does not pose any
treat to conveyancers provided they can prove other acts of ownerships.
If they must rely on a paper title such as an assignment (even pre 1978),
it must be executed according to law and a plan attached or incorporated
by reference to the assignment for stamping and registration.

We hereby call for any contrary reaction to this article from lawyers,
lecturers, judges and justices, which we shall  publish.  Failure to receive
any such contrary write up would suggest that this article has properly
stated the position of the law on this issue.
                            Published by:

          CAPRAWINO LAW PUBLICATIONS LTD



viiINCREASE IN THE PRICE OF THE
KINGS LAW REPORTS

It has become necessary to now throw more light on the rea-
sons for the recent substantial increase in the price of the KLR  which
are as follows:-

1. The KLR is now set to be published fortnightly within months
that have sufficient judgments that can make up two books.  This is
geared towards ensuring prompt release of latest Supreme Court deci-
sions. For instance, July 1997 judgments which are 26 cases in all, are
split into two books (Parts 53 & 54).

2. We have introduced lots of dynamism into law reporting
such as footnotes, editorial articles in form of review of some of the
judgments - like the article on Conveyancing published in this pt. 54,
causing lecturers , senior advocates and professors to become some of
the actual reporters, and lots more.  All these plus the recent increase
in the cost of paper, justify the recent substantial increase in KLR
price.

3. Since about two books are now being published in a  month,
cost of distributing them all over the Nation promptly has now increased.

4.  Increase in the cost of obtaining the manuscripts of the
judgments from the Supreme Court Abuja.

5. The quality of the prints and production has been  improved
so much and will still continue to be maintained. It should be recalled
that our initial vols had ordinary cardboard covers which has  been
improved upon at increased cost thereby distinguishing the present KLR
from those initial vols.

6. One may wonder why the increase affects other years that
have been long  published.  This is because it is the money realized
from those our limited old stock that will be used in financing the present
and future sets at the increased cost herein explained.

We implore you to now subscribe for the 1998 set so as to
ensure prompt delivery of most current SC decisions to you in good
time.

Published by:

                                         Caprawino Law Publications Ltd.
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ACTIONS  - Filing of a claim - Where statutory provisions are made for filing
of a claim - The procedure laid down ought to be followed in making such a claim.
Oseyomon v. Ojo p. 1827

ACTIONS  - Statute bar - Action that was instituted within the limitation period
- Is not statute bar - And the Court of Appeal is in error - As to the date cause
of action arose. Oseyomon v. Ojo p. 1827

ACTIONS - Competence - Arbitration - Whether failure to refer dispute to an
arbitrator - Before filing this action - Affects competence of the action.
Oseyomon v. Ojo p. 1827

APPEALS - Jurisdiction - Where the High Court’s jurisdiction in an ex parte
application is in issue - The issues related to the proceedings or judgment of
a Tribunal should not arise. Lekwot v. Judicial Tribunal  p. 1904

APPEALS - Nullification of proceedings - Failure to exhibit the proceedings and
judgment sought to be nullified - Makes the application improper. Lekwot v.
Judicial Tribunal  p. 1904
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not occasion a miscarriage of justice. Udom v. Micheletti & Sons Ltd  p. 1690

APPEALS - Issues for determination - Issues Not raised nor argued by parties
- Decision of courts cannot be founded on them.  Clay Industries Ltd v. Aina
p. 1603
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by appellate Court - Save there is an obvious error. Egbaran v. Akpotor p. 1856

APPEALS - Claim that was rejected by trial court - Where not cross-appealed
against - Respondent cannot raise issues that have no relevance to the ground
of appeal. Udom v. Micheletti & Sons Ltd  p. 1690
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Akpotor p. 1856
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motu - Where raised - Parties should be heard. Ladepo v. Ajani  p.1709
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APPEALS - Cross-appeal for special damages - Was wrongfully not considered
by the Court of Appeal - Though the cross-appeal is allowed - Cross-appellant
can only recover part of the damages. Oseyomon v. Ojo p. 1827

ARBITRATION  - Statutory period of limitation - In respect of  enforcement of
arbitration award - Runs from the date the cause of action arose. City Engineer-
ing Ltd v. F.H.A. p. 1874

ARBITRATION  - Limitation period - In respect of action for damages for breach
of implied promise to perform an award - Runs from the date of refusal to obey
award. City Engineering Ltd v. F.H.A. p. 1874

ARBITRATION  - Limitation period - Effect of Scott v. Avery  clause on
limitation period - The clause is no more applicable in Lagos. City Engineering
Ltd v. F.H.A. p. 1874

CLAIMS  - Specific claim - Set-off claim by the defendant - For a specific period
- Court is without jurisdiction to award what is not claimed. Udom v. Micheletti
& Sons Ltd  p. 1690

CONSTITUTIONAL LAW  - Inconsistency - Provisions of State Law which are
inconsistent with sections of the 1979 Constitution -  That confer unlimited
jurisdiction on the high court - Shall to the extent of such inconsistency be void.
Oseyomon v. Ojo p. 1827

CONTRACTS - Time - That was originally of the essence of the contract -
Where waived subsequently - Fresh notice to complete work within a stipulated
time - Would become necessary. Udom v. Micheletti & Sons Ltd  p. 1690

CONTRACTS - Revocation - Contract that was kept alive by defendant for
plaintiff’s benefit - Should not be revoked without notice to the plaintiff. Udom
v. Micheletti & Sons Ltd  p. 1690

COURT PROCESSES - Writ of summons - Where served in violation of ss. 97
and 99 of the Sheriffs Act - By entering unconditional appearance and filing
pleadings - Defendant has waived his right to object.  Odu’a Investment Co. Ltd
v. Talabi  p. 1628

COURT PROCESSES - Waiver - Sections 97 and 99 of the Sheriffs Act - Whose
object is not of general policy - are directory and can be waived by the defendant.
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Odu’a Investment Co. Ltd v. Talabi  p. 1628

COURT PROCESSES - Waiver - Mandatory enactment - Whether ss. 97 and
99 of the Sheriffs Act can be waived - Will depend on whether the sections are
mandatory or directory. Odu’a Investment Co. Ltd v. Talabi  p. 1628

COURTS - Bias - Findings of trial Court - On the credibility of witnesses - Where
not tainted with bias -  It should be upheld. Egbaran v. Akpotor p. 1856

COURTS - Extraneous matters - Trial judge was wrong to consider extraneous
matters - In arriving to his conclusion. Mohammed v. The State p.1766
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Tribunal  p. 1904
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the trial court - Whether the case was proved beyond reasonable doubt. Enoga
v. The State p. 1812

CRIMINAL LAW  - Insanity - Murder - Lack of motive - Whether on the balance
of probabilities - Appellant discharged the onus of proving insanity.  Moham-
med v. The State p.1766

CRIMINAL LAW  - Insanity - Whether there was sufficient evidence - To prove
that appellant was insane - At time of the alleged offence.  Mohammed v. The
State p.1766

CRIMINAL LAW  - Self defence and provocation - Were adequately consid-
ered by the lower courts - In rightly holding that the defences do not avail the
accused. Enoga v. The State p. 1812

CRIMINAL PROCEDURE  - Insanity - Presumption of sanity - Though pros-
ecution made no attempt to contradict the evidence of insanity adduced -
Appellant succeeded in displacing the presumption of sanity.  Mohammed v.
The State p.1766
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DAMAGES  - Special damages - Must be proved by credible evidence - Claim
for loss of use of a vehicle over a long period time - Onus of proof is not
discharged - Where commercial life span of the vehicle may be very short.
Oseyomon v. Ojo p. 1827

DAMAGES  - Mitigation - Detention of plaintiff’s lorry - Where plaintiff is
supposed to mitigate his damages on loss of use - Period of 3 months is enough
within which to replace the lorry - He can only recover damages for 3 months
and not the 5 years in issue. Oseyomon v. Ojo p. 1827

DAMAGES  - Mitigation - Plaintiff is expected to take all reasonable steps -
Towards mitigating damages accruing from a wrong - He cannot recover any
damage that could have been avoided. Oseyomon v. Ojo p. 1827
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court. Clay Industries Ltd v. Aina  p. 1603
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EVIDENCE  - Cross examination - Where a witness was cross examined - But an
issue of credibility was not put to him - His evidence will remain unshaken.
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the witness may be questioned. Enoga v. The State p. 1812

EVIDENCE  - Credibility of witnesses - Proper procedure in drawing court’s
attention thereto - Is vide cross examination. Enoga v. The State p. 1812

EVIDENCE  - Issue - Where defendants have not joined issue with plaintiffs -
Minimum evidence on that issue would suffice. Otuedon v. Olughor  p. 1731

EVIDENCE - Evaluation - Identity of land in dispute - Evaluation of evidence
thereto - Must be thorough.  Idehen v. Osemwenkhae   p. 1584
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EVIDENCE  - Unchallenged evidence - Should be accepted by the court - As
proof of the fact or issue in question. Otuedon v. Olughor  p. 1731
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JUDICIAL PRECEDENT  - Arbitration - Previous decision of the Supreme Court
- In Murmansk’s case - On the issue of limitation period - Is binding on the
Supreme Court. City Engineering Ltd v. F.H.A. p. 1874
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stories by reference to acts in recent times. Egbaran v. Akpotor p. 1856
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v. Akpotor p. 1856
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